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Supreme Court cases already referred to," if carried to its logical con- 
clusion, would sustain the statute. In connection with the Coleman case 
it will be noted that the authority upon which the court relied included 
only cases which belong to the group of ordinary enterprises mentioned 
above as class one and which, it is believed, therefore, were not control- 
ling. While the case may appeal to one's sense of justice, nevertheless, 
it is submitted that this is a legislative, and not a judicial question, for 
there can be no property right in the use of a public place for private 
gain. 28 

TARDY PRESENTATION OF CHECKS BY SENDING FROM PAYEE'S 
BRANCH TO HEAD OFFICE 

The present danger of bank failures should draw attention to an 
interesting variation of the "stale check rule" recently discussed in 
Republic Metalware Co. v. Smith (1920) 218 111. App. 130. Ordi- 
narily, one receiving a check drawn on a bank in the same city, if he 
would preserve his rights against the drawer in case the bank fails, 
must present the check for payment not later than the following business 
day, 1 twenty-four hours being considered a reasonable time. But what 
constitutes a reasonable time when paper is originally sent to more 
distant points is less easy to settle and in consequence not so certainly 
established. 2 

" Supra notes 20 and 21. 

" Le Blanc v. City of New Orleans (191 5) 138 La. 243, 70 So. 212. 

1 Grange v. Reigh (1896) 93 Wis. 552, 67 N. W. 1130; Gordon v. Levine 
(1907) 194 Mass. 418, 80 N. E. 505. Few checks are now presented by the payee, 
but they are generally deposited in his own bank. And since the great bulk of 
city checks are collected through clearing houses, a method now legally recognized, 
one wonders whether a special rule of reasonableness should not be applied, 
allowing an extra day in the case where the payee, receiving a check too late to 
deposit it the same day, deposits it the next, and it is presented through the clearing 
house the day after. This is the rule of Loux v. Fox (1895) 171 Pa. 68, 33 Atl. 
190; Cf. contra, Edmisten v. Herpolsheimer (1901) 66 Neb. 94, 92 N. W. 138, 
Sedgwick, J., dissenting in a vigorous opinion. See also Willis v. Finley (1896) 
173 Pa. 28, 34 Atl. 213; Dorchester v. Merchants Nat. Bk. (1914) 106 Tex. 201, 
163 S. W. 5; Holmes v. Roe (1886) 62 Mich. 199, 204, 28 N. W. 864, 866 (inti- 
mating that clearing house methods are without bearing on cases) ; Alexander v. 
Burchfield (1842, C. P.) 7 Man. & G. 1061, 1067 (no extra day ior passing 
through bankers) ; Zalootn v. Ganitn (191 1, Sup. Ct.) 72 Misc. 36, 129 N. Y. 
Supp. 85, Delany, J., dissenting, affirmed without opinion (1911) 148 App. Div. 
892, 132 N. Y. Supp. 1151. Why the court in the last case entered upon a learned 
historical discussion of clearing houses and their methods can only be imagined, 
for the evidence conclusively shows (case on appeal, folio 76) that the check did 
not go through the clearing house but was presented for payment over the counter 
by the old method employed before clearing houses were known. 

* See Cent. Dig. tit Bills and Notes, sees. 1095-1097. The "next day" rule 
applied to each step in the transaction is standard and seems to have general accep- 
tance. See First National Bank of Grafton v. Buckhannon Bank (1895) 80 Md. 
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The instant case savors somewhat of both the local payment type and 
the distant remittance type. The plaintiff, a Buffalo manufacturing 
company, maintained a sales office in Chicago and from it sold goods to 
the defendant, who always remitted his check on his Chicago bankers 
to the local office, despite a printed request on each invoice, unnoticed 
by the defendant, to make payments direct to Buffalo headquarters. 
The plaintiff kept a Chicago bank account for local expenditures, in 
which also were deposited cash payments for merchandise sold by that 
office, but check payments, when sent contrary to request, like the 
defendant's, were forwarded instead to Buffalo headquarters and there 
deposited for collection. The defendant's check, in consequence of 
being so handled, was presented to the drawee bankers for payment 
after they had closed their doors, June 29, 191 7. It is conceded that 
the check would have been presented in time and paid if collected 
through the plaintiff's depository. There is no question but that the 
plaintiff acted quickly in each step of the course it took, — forwarding, 
depositing, collecting — but the court held that the course of collection 
was not duly diligent. The drawer was discharged. 3 Dispensing with 
collateral arguments that enter the decision, such for example, as the 
waiver by the plaintiff of its right to have payments made at Buffalo 
by its having received them at Chicago, and considering the case as if 
this had been the first remittance from the defendant to the plaintiff, 
the following propositions are clear: (1) if the defendant had himself 
sent his check to Buffalo he would have remained liable, because the 
collection from Buffalo was prompt and direct; (2) if, on the other 
hand, the plaintiff had been a Chicago concern which had for any cause 
chosen to collect through a Buffalo bank, the defendant would have 
been discharged upon the failure of his bankers, because routing checks 
to Buffalo would have been circuitous, and not reasonably diligent.* 

475, 480, 31 Atl. 302, 303; Dorchester v. Merchants' Nat. Bank of Houston (1914) 
106 Tex. 201, 209, 163 S. W. S. 8; Plover Savings Bank v. Moodie (1006) 135 
Iowa, 685, 687, no N. W. 29, 30. The last case, however, countenances the circu- 
lation of checks. The "next day" rule should be straightened in one place. It 
seems only right to demand that banks intermediate in the chain of collection — that 
is, those which must send the check on by mail to another place — should mail the 
paper on the day it is received, unless after the close of regular banking hours. 
See Givan v. Bank of Alexandria (1898, Tenn. Ch. App.) 52 S. W. 923. Many 
of the great collecting banks have, as a matter of practice, done even better than 
this by the maintenance of sleepless transit departments. Certainly the reasoning 
advanced by Story, J., for the "next day" rule in the matter of giving notice of 
dishonor — that one "is not compellable to lay aside all other business" in order 
to give such notice the same day (quoted in the Hubbard Case, infra, note 4), is 
equal ground for a "next day" rule in collections — has no application to banks 
whose very business that is. 

* To the extent of his loss. See note 8, infra. 

* On sending a check away from, or across, the place of payment instead of toward 
or to it, see Gifford v. Hardell (1894) 88 Wis. 538, 60 N. W. 1964- So too, 
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The case introduces, however, the additional factor of branch offices 
and agencies and the question is really whether the time consumed by 
a branch office or agent in forwarding customers' checks to the head 
office is to be added in the calculation of the reasonable time for 
presentment. 

Cases on this point are neither numerous, harmonious, nor helpful. 
In one old English case, 5 where a cotton buyer, as agent of a seller, had 
gone to the house of a salesman and had there paid an account by check 
on Liverpool (probably to the order of the sellers), it was held that the 
time for the salesman to deliver the check to his principals, the sellers, 
was a part of the reasonable time to transpire before presentation. 
But this established no general rule, for, as the court said, "It is clear 
that the defendant never intended that Kershaw (the salesman) should 
do more than take it to his master on the following morning." The 
payment was as if made the next day to the principals. Two early 
American cases 6 add little, for in each the check was drawn to the order 
of the agent. 

sending a check for deposit to the opposite side of the same city has been considered 
laches, — a sound enough view as to outlying banks, not members of the clearing 
house, but miles apart and standing to each other as distant points despite their 
inclusion within the corporate limits of one municipality. Nat. Plumbing & 
Heating Co. v. Stevenson (1918) 213 111. App. 49. Collections must not be 
unduly circuitous, but they need not be literally "direct," as confusedly intimated 
in some cases. The true rule is instantly grasped from the remark of Dibell, J., 
in Sublette Exch. Bank v. Fitzgerald (1912) 168 III. App. 240, 242: "By 
requiring that the check be forwarded directly to the bank upon which it is drawn, 
the rule above stated does not mean that it shall be sent in a direct line as a bird 
might fly, but by the usual commercial route. . . ." This permits a certain amount 
of evidence as to the custom of banks in collecting items (see Watt v. Gans 
(1896) 114 Ala. 264, 271, 21 So. ion, 1013) of which, in a general way, deposi- 
tors must be expected to know. See Lewis, Hubbard <5* Co. v. Montgomery 
Supply Co. (1906) 59 W. Va. 75, 88, 52 S. E. 1017, 1022. Collections between 
small places pass through key cities — collection centers. This custom could be 
shown as indicating what was commercially direct Of course the absurd routes 
followed by some checks to avoid exchange charges could not be justified on the 
ground that such routing was customary, — which it certainly has been. The 
national clearing houses, such as those of Boston and St Louis, and of late the 
Federal Reserve System, diminish this practice, so that the point becomes con- 
stantly less important, and it may be that as the Federal Reserve collection system 
sweeps in all the banks, its routing will be "presumed" free from unreasonable 
circuity. 

' Firth v. Brooks (1861, Q. B.) 4 L T. R. 467, 468. 

'Hazelton v. Colburn (1863) 24 N. Y. Super. Ct 345; Nat. Newark Banking 
Co. v. Ind. Nat. Bank of Erie (1869) 63 Pa. 404. The cases are otherwise dis- 
tinguishable; that in Pennsylvania concerned a bank draft, as to which "the rule 
of diligence is much more liberal." Campbell, J., in Nutting v. Burked (1882) 
48 Mich. 241, 245. In the New York case the court said : "The circumstance that 
the payees of the check were the agents of the plaintiffs, did not authorize them 
to withhold the presentment" (p. 349). If this is so, what of attorneys who 
receive checks to their own order and forward them endorsed to their clients? 
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A later case 7 involved a state of facts similar in many ways to those of 
the principal case. The branch office to which the check was sent was 
in New York City, and the head office to which it was forwarded was 
in Germantown, Pennsylvania. The check was presented for payment 
to the New York bankers, on whom it was drawn, without delay except 
that involved in the Pennsylvania detour, and payment was refused. 
The court, by dictum, 8 characterized the transaction as duly diligent, 
but no reasoning appears. It may well be doubted whether, if the head 
office had been a far distant point (such as San Francisco) instead of 
one nearby, such a rule would have been laid down. 

Two other cases* have recognized the time involved for a collecting 
agent to place the customer's check in the hands of the principal as a 
proper part of the period of diligent collection. But in each case pay- 
ment was made to a travelling representative, who can hardly be placed 
in the same legal category as a branch office so far as the reasonably 
assumed power of collecting the company's paper is concerned. 10 They 
may then be classed with the English case first cited. 11 

There remains one other case 12 which the instant court considers and 
distinguishes. The major difference seems to be that the local "office" 
was nothing but a local warehouse from which deliveries were made. 
The conclusion reached, that forwarding checks from branch to head- 
quarters constitutes sufficient diligence, is contrary to that of the princi- 
pal case and can probably be best explained and differentiated by 
emphasizing the unauthoritative character of the local office. Certainly 
the reasons given, that the remitter knew he was dealing with a for- 
eign corporation 13 and also knew how long checks sent to headquarters 



' Allen v. Kramer (1878) 2 111. App. 205. 

• Dictum only, because the check actually reached the drawee New York bankers 
before they failed and payment was refused because of doubt as to the drawer's 
signature, — a reason for non-payment which would have been the same had the 
check not gone to Pennsylvania. The negligence of the payee, if any there was, 
did not occasion the drawer's loss, essential to the drawer's discharge. Norton, 
Bills & Notes (4th ed. 1914) 577; Daniels v. Kyle (1846) 1 Ga. 304. 

"Rosenthal v. Ehrlicher (1893) 154 Pa. 396, 26 Atl. 435; Lewis Hubbard & 
Co. v. Montgomery, supra note 4. 

10 See, however, on the occasional power given collectors of going to the drawee 
banks themselves and receiving cash or bank drafts in exchange for customers' 
checks, Swift & Co. v. Miller (1916) 62 Ind. App. 312, 113 N. E. 447; Rosenthal 
v. Ehrlicher, supra note 9. 

a See note 5 supra. 

a Balkwill v. Bridgeport Wood Finishing Co. (1895) 62 111. App. 663. 

" The weakness of this as a controlling element is evident when the present 
fashion of incorporating in states far from the real headquarters of the company 
is considered. Furthermore, even if the corporation was "foreign" also as to its 
real business location, there is nothing to prevent its branches being vested with 
power to receive and deal with payments. It is in fact a matter of common 
knowledge that they do so. 
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took for collection, 14 are neither convincing nor satisfactory. The 
usual transaction starts and finishes with the local office, whether the 
customer is observant and knows there is a main office somewhere else, 
or whether he is unobservant and fails to appreciate that fact. 
Although arbitrary or mechanical rules of reasonableness are undesir- 
able in such cases, 18 the result reached in the principal case seems sound. 
In the absence of strong evidence to warrant another conclusion, when 
an office, whether known as a branch or not, is vested with general 
selling authority and has the apparent power to make collections, it 
may be expected by persons dealing with it to have proper collecting 
facilities which will be utilized for the expeditious presentation of 
paper drawn in its sales territory. Before regarding the rule as 
soundly established, however, the actual business purpose of the "send- 
checks-to-headquarters" practice should be considered. Such legal 
questions cannot be answered satisfactorily without a consideration of 
the business reasons underlying the practice. It is a device to prevent 
losses from the juggling of large local sales revenues by dishonest 
local sales managers. 18 But while thus preventing one loss, it makes 
possible another when bank failures occur. Perhaps bank failures are 
less common, however, than sales managers who play the races, the 
wheat pit, or the stock market. A possible solution is to place the 
responsibility upon the bank carrying the local sales deposits by limit- 
ing the checking privileges of the local sales manager. Between the 
drawer and the selling house, any risk incident to protecting the latter 
from the possible crime of its agent belongs to the party protected. 

M. Breckenridge. 
New York City. 

RENVOI IN DIVORCE PROCEEDINGS BASED UPON CONSTRUCTIVE 

SERVICE 

That the "renvoi doctrine" furnishes no proper basis for the solu- 
tion of the problems in the conflict of laws in general admits of little 
doubt. 1 As the term is generally understood, it means that when a 

" Whether this information was thought to have been gained from an examina- 
tion of the endorsements on his cancelled checks previously paid to the same 
company does not appear. The principal case correctly declares that there is no 
duty on the part of a drawer of checks to make such an examination. 

" Many cases, including the principal case, take the precaution to state that they 
are decided on all the facts. Note the language of the trial Judge quoted in the 
Newark Case, supra note 6. 

" See First Nat. Bank of Phila. v. Farrell (1921, W. D. Pa.) 272 Fed. 371. 

'Pollock, The Renvoi in New York (1920) 36 L. Quart. Rev. 92; Baty, 
Polarised Law (1914) 117; Lorenzen, The Renvoi Theory and the Application 
of Foreign Law (1910) 10 Col. L. Rev. 190, 327; The Renvoi Doctrine in the 
Conflict of Laws (1918) 27 Yale Law Journal, 509- 



